Notes and Explanations to Accompany “Statutory Protections in State School Codes”
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*When a number of states have similar language regarding a particular protection, only one or two examples of exemplary language are included in the Notes.  In other words, not every “X” has a corresponding citation in the Notes.

I. 
SPECIFICITY

“Distinguishes ‘firearm’ from a ‘deadly weapon’ in mandatory expulsions”

Michigan is one of several states that expanded its Zero Tolerance policies well beyond firearm possession.  Michigan currently mandates permanent expulsion for possessing a “dangerous weapon.”  M.C.L.A. 380.1311(2).  Mandating expulsions for possession of “deadly weapons,” “dangerous weapons,” “harmful objects,” and other vacuous terms has resulted in the severe punishments for possession of such items as butter knives, paper clips, and paper guns that have recently caught the attention of the media.  Doling out the same punishment to student who comes to school with a BB Gun as a student who comes to school with a semiautomatic weapon sends a very confusing message of safety to the student body, and could easily cause students to call into question the rationality of the entire disciplinary system.  The Student Advocacy Center recently had a case where a young man was expelled permanently from high school for bringing a BB Gun onto school grounds and showing it to another student who was racially harassing him (when the other student lifted up his sweater to display a T-shirt with a Confederate flag on it, our client lifted up his sweater to expose the butt of the BB Gun held in his belt).  When our organization attempted to provide services for this student, the Special Education director forcefully told us, “remember that he was expelled because he brought a gun to school!”  While this rationally appears to be a misleading statement, by law she was absolutely correct.    


Neither the Gun-Free Schools Act of 1994 nor Michigan statutes include items like BB Guns in the definition of “dangerous weapons.”  However, Michigan’s Court of Appeals recently ruled that it was within the schools discretion to permanently expel students for possessing a BB Guns on school grounds.  Davis v. Hillsdale Community School District, 573 N.W.2d 77, 80 (Mich.App. 1997).  In a remarkable use of logic, the court decided that “the definition of ‘dangerous weapon’ in the statute does not include a BB gun…however, the statute does not expressly prohibit a school board from expelling a student for possession of a BB gun,” and “absent a contrary statutory provision, a local school board has the inherent power to define disciplinable acts.”  Id.  

Suggestions:
Michigan school authorities could certainly punish students for bringing objects such as BB Guns onto school property, but the punishments should be graded and not as severe as the possession of loaded firearms.  The law could make expulsions for non-firearm “dangerous weapons” optional, or it could specifically exclude items such as BB Guns from the mandatory expulsion provision, avoiding the problem seen in Davis.  Indiana’s distinction between firearms and deadly weapons in definition and punishment is exemplary.      

District of Columbia:  The District of Columbia specifically excludes antique firearms, a device that is not designed for use as a weapon, or devices that have been “redesigned” for signaling, pyrotechnic, or safety purposes from the statutory definition of “firearm” as they relate to mandatory one-year expulsions.  DC ST § 38-234(b).  

Hawai’i:  In contrast to its mandatory expulsion policy on firearm possession, Hawai’i law states that a child “may be expelled” for possession of a “dangerous weapon or switchblade knife.” HRS § 302A-1134.6 (emphasis added).  

Indiana:  In addressing mandatory one-year expulsions for bringing a gun onto school grounds, Indiana law states that a student “must be expelled” for bringing a “firearm or destructive device” onto school grounds, but that the student “may be expelled” for bringing a “deadly weapon” onto school grounds.  IC 20-8.1-5.1-10 (emphasis added).  These terms are defined in the statutes and are distinguishable; the law states, “deadly weapon…does not include a firearm or destructive device.”  Id.
II.
DUE PROCESS

“Gives a time frame for when disciplinary hearings or parental contact must occur”

In a number of cases that have come through the Student Advocacy Center, parents often complain that they wait weeks or even months before being contacted by the school regarding upcoming meetings and hearings, and are often not even told of the pending suspension or expulsion until weeks later.  Students are often placed in limbo before hearings take place; some are even forced to wait over the course of the summer and into the next semester before they can get a board hearing.  States marked with an “X” for this section provide some sort of timed deadline for when the school must notify the parent of its actions or schedule a disciplinary hearing.

Suggestions:
Michigan law already establishes a time frame for notifying parents of referrals to the  county department of social services (within three days) and for appointing a review committee for reinstatement petitions (within ten days).  M.C.L.A. 380.1311(5).  The law could also establish time frames for contacting the parent regarding the pending suspension or expulsion, and could set a time limit for when disciplinary hearings must take place after the issuance of a suspension or expulsion.  Michigan could also include the “time out” period between the suspension and the hearing as part of the suspension period itself.  Tennessee’s inclusion of a specific time limit for both parental contact and disciplinary hearings is exemplary.   

California:  In California, conferences with the parent “shall be held within two schooldays.”  West’s Ann.Cal.Educ.Code § 48911.  In addition, “the pupil shall be entitled to a hearing to determine whether the pupil should be expelled…within 30 schooldays after the date the principal or the superintendent of schools determines that the pupil has committed any of the acts enumerated.”  West’s Ann.Cal.Educ.Code § 48918.  

Colorado:  When a pupil is suspended, the suspending authority must “immediately notify” the parent of the grounds for the suspension and give a time when the parent may meet with the principal to review the suspension.  C.R.S.A. § 22-33-105(3)(a).  Colorado demands that the school notify the parent and student of their opportunities to attend an alternative educational school and provide all school records to the family within five days of expelling the student.  C.R.S.A. § 22-38-113(1)(a).  

Florida:  Florida demands that “the principal or the principal’s designee shall make a good faith effort to immediately inform a student’s parent by telephone of a student’s suspension and the reasons for suspension,” and “each suspension and the reasons for the suspension shall be reported in writing within 24 hours to the student’s parent by United States mail.”  West’s F.S.A. § 1006.09(1)(b).  

Georgia:  In Georgia, “within one day of taking (disciplinary) action…the principal or the principal’s designee shall send written notification of such action to the teacher and the parents or guardians of the student and shall make a reasonable attempt to confirm that such written notification has been received by the student’s parents or guardians.”  Ga. Code Ann., § 20-2-738(f).  

Kansas:  Kansas demands written notice be given to the pupil and their parent or guardian “within 24 hours after the suspension has been imposed.”  K.S.A. § 72-8902(c).  If the school determines that the pupil imposes an immediate danger and suspends the student without a hearing, “an opportunity for an informal hearing shall be afforded the pupil as soon thereafter as practicable but in no event later than 72 hours after such short-term suspension has been imposed.”  K.S.A. § 72-8902(c).  

Massachusetts:  If a student decides to appeal the school’s decision to expel, the superintendent must schedule a hearing regarding this appeal within three calendar days of receiving the request in Massachusetts.  M.G.L.A. 71 § 37H ½(1).    

Nebraska:  Nebraska requires a principal to inform the parent of “the student’s conduct, misconduct, or violation of the rule or standard and the reasons for the action taken” within twenty-four hours.  Neb.Rev.St. § 79-265.  

New Hampshire:  In order to avoid extensive suspensions pending board hearings, New Hampshire requires that a pupil possessing a firearm may initially be suspended for a maximum of ten days, and that the disciplinary hearing must occur within ten days of this suspension.  N.H. Code Admin. R. Ed. 317.03(e).  

New York:  If a teacher removes a student from their class, New York requires that they be given an “opportunity to be heard within twenty-four hours.”  McKinney’s Education Law § 3214.  

Ohio:  Ohio law states that after an expulsion notice, “the time to appear shall not be earlier than three nor later than five school days after the notice is given.”  R.C. § 3313.66.  

Tennessee:  Tennessee requires that “upon suspension of any student other than for in-school suspension of one (1) day or less, the principal shall, within twenty-four (24) hours, notify the parent or guardian and the director of schools of…the suspension…the cause for the suspension, and the conditions for readmission.”  T.C.A. § 49-6-3401(c)(2).  Disciplinary hearings “shall be held no later than ten (10) days after the beginning of the suspension.”  T.C.A. § 49-6-3401(c)(4)(D).  

Texas:  Texas school administrators must schedule a conference with an administrator, the student, the student’s parent or guardian, and the teacher that removed the student from class “not later than the third class day after the day on which a student is removed from class.”  V.T.C.A., Education Code § 37.009(a).  

Utah:  Students in Utah who possess a firearm, explosive, or flammable material “shall be expelled from school for a period of not less than one year subject to the following…within 45 days after the expulsion the student shall appear before the student’s local school board superintendent or the superintendent’s designee, accompanied by a parent or legal guardian” to determine “what conditions must be met by the student and the student’s parent for the student to return to school.”  U.C.A. § 53A-11-904(2)(b).  


Wisconsin:  Pupils suspended in Wisconsin “may, within 5 school days following the commencement of the suspension, have a conference with the school district administrator,” and this administrator “shall make a finding within 15 days of the conference.”  W.S.A. § 120.13(4). 

Wyoming:  Violent pupils in Wyoming may be immediately removed, however “the opportunity to be heard shall follow as soon as practicable, and not later than seventy-two (72) hours after his removal, not counting Saturdays and Sundays.”  W.S.1977 § 21-4-305(c).  In addition, “written notice of suspension shall be sent to the student’s parents, guardians or custodians within twenty-four (24) hours of the decision to conduct them.”  Id.  

“Requires accommodating the parent’s schedule when setting conference dates”

Due to work schedules and other obligations, many parents are unable to attend school meetings and disciplinary hearings at the times put forth by the school.  A number of states demand that efforts be made to accommodate the parent’s schedule when establishing meeting times and hearing dates.  Without any legal mandate, school officials are often unwilling to schedule hearings that take into account the parent’s work schedule, since the school schedule and work schedules so often coincide.  This conflict has the effect of removing the parent from the disciplinary process, which is unacceptable considering Michigan law allows permanent expulsion and places the burden on the parent to prepare petitions for reinstatement and find an alternative educational placement.  M.C.L.A. 380.1311(10).  

Suggestions:  Michigan law could, at a minimum, demand that school officials make at least a “good faith effort” to schedule conferences and hearings at a time that is convenient for the parent or guardian.  The law could also mandate accommodating the employment hours of the parent or guardian.  Delaware’s recognition of parental employment schedules is exemplary.      

Colorado:  The authority suspending a student in Colorado must “make every reasonable effort to meet with the parent, guardian, or legal custodian of the pupil during the period of suspension,” and shall not “extend a period of suspension because of the failure of the suspending authority to meet with the parent, guardian, or legal custodian during the period of suspension.”  C.R.S.A. § 22-33-105(d).  

Delaware:  Before issuing a subpoena to compel the parent’s attendance in Delaware, “the superintendent or a designee must provide evidence that he or she has…made a reasonable attempt to schedule the conference at a time that does not conflict with the employment hours of the parent.”  14 Del.C. § 4122(c).  

Minnesota:  In Minnesota, the disciplinary hearing “shall be at a time and place reasonably convenient to pupil, parent or guardian.”  M.S.A. § 121A.47, Subd. 4.  

Missouri:  Missouri school administrators “shall make a good-faith effort to have the parents or others having custodial care present” at disciplinary hearings.  V.A.M.S. 167.161(3).  

“Requires sufficient notice, an explanation of the evidence, and the opportunity to be heard (from Goss v. Lopez)”

For suspensions of ten days or less, the Supreme Court explained that “due process requires…that the student be given oral or written notice of the charges against him and, if he denies them, an explanation of the evidence the authorities have and an opportunity to present his side of the story.”  Goss v. Lopez, 419 U.S. 565, 581 (1975).  Many states have adapted this language into their statutes.  The states marked with an “X” in this category appeared to take their statutory language directly from the Goss language cited above.  While this language does not appear in Michigan’s statutes, a 1985 Attorney General’s Opinion says that the student should be given the “opportunity to present to the Board…his own defense against the charges and to produce either oral testimony or written affidavits of witnesses in his behalf.”  1985 WL 200574, *2 (Mich.A.G.).  

Suggestions:  Despite the fact that the procedures described above are sometimes followed in disciplinary proceedings in the state, the protections set out in Goss v. Lopez do not appear anywhere in the Michigan expulsion statute.  In fact, there is no mention of due process rights at all for regular education students in disciplinary proceedings.  Only special education students currently have statutorily protected due process rights.  M.C.L.A. 380.1311(8).  Michigan should incorporate the federally mandated due process protections from Goss v. Lopez into the expulsion statute.  New Hampshire’s distinctions in due process protections for short- and long-term suspensions and expulsions in accordance with the suggestions of Goss are exemplary.  Pennsylvania’s extensive list of protections and distinction between “formal” and “informal” hearings is also noteworthy.

California:  For short-term suspensions, California law requires an “informal conference” where “the pupil shall be informed of the reason for the disciplinary action and the evidence against him or her and shall be given the opportunity to present his or her version and evidence in his or her defense.”  West’s Ann.Cal.Educ.Code § 48911.   

Connecticut:  Connecticut states “unless an emergency exists, no pupil shall be suspended without an informal hearing by the administration, at which such pupil shall be informed of the reasons for the disciplinary action and given an opportunity to explain the situation.”  C.G.S.A. § 10-233c(a).  For longer suspensions, “no pupil shall be suspended more than ten times or a total of fifty days in one school year, whichever results in fewer days of exclusion, unless such pupil is granted a formal hearing.”  Id.  

Georgia:  Georgia requires that “the principal or the principal’s designee shall give the student oral or written notice of the grounds for his or her removal from class and, if the student denies engaging in such conduct, the principal or the principal’s designee shall explain the evidence which supports his or her removal from class and give the student an opportunity to present his or her explanation of the situation.”  Ga. Code Ann., § 20-2-738(c).  

Hawai’i: When accusing a student of possessing a firearm on school grounds, Hawai’i school officials must follow the Administrative procedures that apply to all school employees subject to termination.  HRS § 302A-1134(b).  

Idaho:  Idaho’s definition of sufficient notice includes “a reasonable period of time between such notification and the holding of such hearing to allow the pupil and his parents or guardian to prepare their response to the charge.”  I.C. § 33-205.  

Minnesota:  Minnesota administrators must include a “readmission plan” with the written notice of suspension that must be sent to the student’s parent within 48 hours of the informal disciplinary conference.  M.S.A. § 121A.46, Subd. 3.  

Missouri:  If a student appeals the administrator’s decision to suspend in Missouri, “the suspension shall be stayed until the board renders its decision.”  V.A.M.S. § 167.171(2).  

Nebraska:  Nebraska law sets out exactly what must be included in the notice sent to the parent: “the rule or standard of conduct allegedly violated,” “the penalty, if any, which the principal has recommended,” “a statement that…the student has a right to a hearing,” “a description of the hearing procedures provided by the act,” an indication that the student may examine any of their school records and to know the identity of the school’s witnesses, and “a form on which the student, the student’s parent, or the student’s guardian may request a hearing.”  Neb. Rev. St. § 79-268(2).  
New Hampshire:  New Hampshire distinguishes the protections that must be given for short-term suspensions, long-term suspensions, expulsions, written notice, and hearings.  For short-term suspensions, the principal must set up a meeting with the student, provide oral or written notice of the charges against them and an explanation of the evidence, give the student an opportunity to present their side of the story, and send a written explanation to the parent or guardian.  N.H. Code Admin. R. Ed. 317.04(d)(1).  For long-term suspensions, the superintendent must provide written communication of the charges against the student, the superintendent’s recommendation for appropriate disciplinary action, a hearing, a written decision including the legal and factual basis for the disciplinary action, and the notice of the right to appeal.  N.H. Code Admin. R. Ed. 317.04(d)(2).  Students subject to expulsion must be given a “formal hearing,”  and “the decision of the school board shall be based on a dispassionate and fair consideration of substantial evidence that the accused pupil committed the act for which the expulsion is to be imposed and that such acts are, in fact, a proper reason for expulsion.”  N.H. Code Admin. R. Ed. 317.04(d)(3).  The decision for expulsion must include “a statement that the pupil has the right to appeal the decision to the state board of education.”  N.H. Code Admin. R. Ed. 317.04(e).    

Pennsylvania:  Pennsylvania declares that “education is a statutory right, and student must be afforded all appropriate elements of due process if they are to be excluded from school.”  22 Pa. Code § 12.8(a).  During an “informal hearing” for suspensions of ten days or less, the reasons for suspension must be previously given to the parents in writing, the parents must have sufficient notice of the time and place of the hearing, the student may cross-examine any witnesses and bring any of their own witnesses, and the hearing must take place within five days of the first suspension.  22 Pa. Code § 12.8(c).  In a “formal hearing,” the parent must be notified of the charges by certified mail, they must be given sufficient notice of the time and place of the hearing, the student has the right to be represented by counsel, the student has the right to be given names of the opposing witnesses and the affidavits of those witnesses, the student has the right to request that the opposing witnesses appear in person for cross-examination, and the hearing must be held “with all reasonable speed.”  22 Pa. Code § 12.8(b).  

Tennessee:  In Tennessee, “no principal, principal-teacher or assistant principal shall suspend any student until that student has been advised of the nature of the student’s misconduct, questioned about it, and allowed to give an explanation.”  T.C.A. § 49-6-3401(c)(1).  

West Virginia:  So as to not surprise students and their parents at hearings, West Virginia provides that “a county board that did not intend prior to a hearing to assert a dangerous student claim (mandating expulsion), that did not notify the student prior to the hearing that such a determination would be considered and that determines through the course of the hearing that the student may be dangerous student shall schedule a second hearing within ten days to decide the issue.”  W. Va. Code, § 18A-5-1a(g).  

“Requires students, parents, and guardians to be involved with the formation of student conduct codes”

A number of states, Michigan included, give the local school boards discretion to develop their student conduct codes.  These codes set out exactly what actions are punishable by suspension and expulsion.  A handful of states require that students and their parents and guardians be involved in the process of formulating these conduct codes.  Involving students and parents in the discipline codes ensures that these codes reflect the interests and attitudes of the community in general, not just the school.  In addition, it is important to involve parents in the punishment provisions since they are often given the responsibility of finding educational placements for their child following school discipline.  

Suggestions:  The law could mandate that a committee including parents, students, teachers, school administrators, and community members develop school discipline codes.  Currently, the law simply states, “a local or intermediate school district or a public school academy shall develop and implement a code of student conduct.”  M.C.L.A. 380.1312(8).  Colorado’s broadly inclusive school conduct code development group is exemplary.

Alabama:  Alabama law demands that each local school board shall adopt “a code of student conduct developed in consultation with teachers, school personnel, students, and parents or guardians.”  Ala.Code 1975 § 16-1-24.1. 

Arkansas:  Arkansas requires that “parents, students, and school district personnel, including teachers, shall be involved in the development of school district student discipline policies.  A.C.A. § 6-18-502.  

Colorado:  In forming a “safe school plan,” which includes a conduct and discipline code, Colorado boards of education must consult with “the school district accountability committee and school advisory councils, parents, teachers, administrators, students, students councils where available, and, where appropriate, the community at large.”  C.R.S.A. § 22-32-109.1(2).  

Kentucky:  Kentucky specifies that school code formation committees “shall consist of two (2) students, two (2) parents of students, two (2) faculty members, two (2) representatives from administrative personnel of the district, and one (1) member of the local school board.”  KRS § 160.295(2).  

Maine:  Maine’s codes of student conduct must be made “with input from educators, administrators, parents, students and community members.”  20-A M.R.S.A. § 1001(15).  

New Mexico:  New Mexico requires that “the local school board shall involve parents, school personnel and students in the development of these policies, and public hearings shall be held during the formulation of these policies in the high school attendance areas.”  NMSA 1978, § 22-5-4.3(A).  

Wisconsin:  Wisconsin’s school codes “shall be developed in consultation with a committee of school district residents that consists of parents, pupils, members of the school board, school administrators, teachers, pupil services professionals and other residents of the school district who are appointed to the committee by the school board.”  W.S.A. 120.13(1).  

“Preserves the rudiments of an adversarial proceeding in disciplinary hearings”

Explicitly providing the right to counsel confirms the judicial nature of hearing proceedings, which stands in contrast to Michigan’s policy that only the “rudiments of an adversary proceeding may be preserved,” but does not confer any statutory right to cross-examine witnesses.  1985 WL 200574, *2 (Mich.A.G.).  

Suggestions:  Michigan could allow for the right to counsel, the right to cross-examine witnesses, the right to know the evidence against them, and any other “rudiments” of an adversarial proceeding.  California gives the most extensive adversarial protections in this category.  


California:  California provides “notice of the opportunity for the pupil or the pupil’s parent or guardian to appear in person or to be represented by legal counsel or by a nonattorney adviser…to confront and question all witnesses who testify at the hearing, to question all other evidence presented, and to present oral and documentary evidence on the pupil’s behalf, including witnesses.”  West’s Ann.Cal.Educ.Code § 48918(b)(5)§.  Further emphasizing the legal nature of the expulsion hearing, California demands that “the decision of the governing board to expel a pupil shall be based on substantial evidence relevant to the charges adduced at the expulsion hearing,” and “no evidence to expel shall be based solely upon hearsay evidence.”  West’s Ann.Cal.Educ.Code § 48918(f).    

Idaho:  Idaho requires the notice of expulsion to “state the rights of the pupil to be represented by counsel, to produce witnesses and submit evidence on his own behalf, and to cross-examine any adult witnesses who may appear against him.”  I.C. § 33-205.  

Minnesota:  In addition to providing for the right to legal counsel, Minnesota requires that the school district “shall advise the pupil’s parent or guardian that free or low-cost legal assistance may be available and that a legal assistance resource list is available from the department of children, families, and learning.”  M.S.A. § 121A.47, Subd. 2(f).  During disciplinary proceedings, “the pupil, parent or guardian, or representative, shall have the right to compel the attendance of any official employee or agent of the public school system…who may have evidence upon which the proposed action may be based.”  M.S.A. § 121A.47, Subd. 9.  

III.
ALTERNATIVES

“Encourages alternatives to suspension and expulsion”

States marked with an “X” in this section allow for suspension and expulsion in response to disciplinary violations, but encourage administrators to seek other means through intervention, in-school suspension, pilot programs, and grants.  Some states place limits on the length of time a student may be excluded from school for certain offenses, and others establish grants for innovative alternative educational programs.  A few states allow for “voluntary work” requirements to replace fines and punishments for acts of vandalism committed on school property.  The Student Advocacy Center recently had a case where two students were permanently expelled for spray-painting anti-war slogans on school property.  The parents were more than willing to have their children clean up the affected area, and even to clean up other vandalized areas of the school.  The school district refused this suggestion and went ahead with the expulsions.  

Suggestions:  Michigan currently does not encourage any alternatives to suspension or expulsion for any offenses.  The law could suggest using in-school suspension as a preliminary punishment, or establish programs to work with parents and intervene before a student’s behavior presents a serious disciplinary problem.  Implementing such proportional punishments as cleanup labor for acts vandalism provides deterrence while disciplining students in a manner directly related to their offense.  Unlike the extreme and irrational punishments meted out under Zero Tolerance, proportional punishments correspond to the age-old principal of criminal law that “the punishment shall fit the crime.”   

True Alternatives

Arizona:  When a student is expelled for threatening the educational institution in Arizona, the school district “may modify this expulsion requirement for a pupil on a case by case basis if the pupil participates in mediation, community service, restitution or other programs in which the pupil takes responsibility for the results of the threat.”  A.R.S. § 15-841.  

California:  If the number of pupils suspended reaches over thirty percent of the school’s population, California encourages the school to establish in-school suspension programs, conferences, referral to school counselors and psychologists, detention, or study teams as alternatives to out-of-school punishments.  West’s Ann.Cal.Educ.Code § 48911.2.  

Colorado:  Colorado encourages school districts to “work with the student’s parent or guardian to provide services to any student who is identified as being at risk of suspension or expulsion.”  C.R.S.A. § 22-33-204(1).  Suggested services include educational aid, counseling, drug and alcohol rehabilitation, and family preservation services.  Id.  “Each school district shall use a portion of its per pupil operating revenue to provide services under agreements entered into pursuant to this section for each student who is at risk of suspension or expulsion or who is suspended or expelled.”  C.R.S.A. § 22-33-204(3).  

Florida:  While not expressly required in Florida, “prior to assignment of students to second chance schools, district school boards are encouraged to use alternative programs, such as in-school suspension, which provide instruction and counseling leading to improved student behavior, a reduction in the incidence of truancy, and the development of more effective interpersonal skills.”  West’s F.S.A. § 1003.53(1)(d)(6).  In addition, the disciplinary or expulsion measures may be waived if the student “divulges information leading to the arrest and conviction of the person who supplied the controlled substance to him or her,” or “if the student commits himself or herself…to a state-licensed drug abuse program and successfully completes the program.”  West’s F.S.A. § 1006.09(2).  

Georgia:  Georgia’s “School climate management program” seeks to promote “positive gains in student achievement scores…while decreasing student suspensions, expulsions, dropouts, and other negative aspects of the total school environment.”  Ga. Code Ann., § 20-2-155.    

Idaho:  When a student voluntarily discloses that they are under the influence of alcohol controlled substance in Idaho, administrators may choose to refer the student to substance abuse prevention programs or counseling rather than impose harsh disciplinary measures.  I.C. § 33-210(2).  

Louisiana:  Louisiana invites proposals for “In-school suspension pilot projects” designed to keep disciplined students in school.  LSA-R.S. 17:223.1.   

Maryland:  One option available to Maryland teachers who have disruptive students is to use “voluntary and involuntary timeout” in locations regulated by a task force on behavior intervention.  MD Code, Education, § 7-1102(b).  

Missouri:  In Missouri, “school districts are encouraged to provide an in-school suspension system and to search for other acceptable discipline alternatives prior to using suspensions of more than ten days or expelling a student from school.”  V.A.M.S. 167.164(1).  

Ohio:  Boards of Education in Ohio “may establish a program and adopt guidelines under which a superintendent may require a pupil to perform community service in conjunction with a suspension or expulsion…or in place of a suspension or expulsion…except for an expulsion imposed pursuant to the [Gun-Free Schools Act requirements].”  R.C. § 3313.661(B).  

Oregon:  Oregon allows administrators to “require a student to attend school during nonschool hours as an alternative to suspension.”  O.R.S. § 339.250(8).  

Utah:  In cases of suspension or expulsion for vandalism, Utah allows volunteer work in lieu of the punishment in appropriate cases.  U.C.A. 1953 § 53A-11-806(3)(a).  Students who are suspended or expelled may go to “Truancy support centers” that are to provide “a wide spectrum of services,” including “assessments of the student’s needs and abilities,” “support for the parents and student through counseling and community programs,” and “tutoring for the student during the time spent at the center.”  U.C.A.1953 § 53A-11-106(2).  

Requiring Quality Alternative Education

Mississippi:  Mississippi’s alternative education programs must have “clear and consistent goals for students and parents,” “curricula addressing cultural and learning style differences,” “a motivated and culturally diverse staff,” and “counseling for parents and students.”  Miss. Code Ann., § 37-13-92(7).  
Tennessee:  Tennessee established a system of competitive grants for “pilot alternative school programs” to measure the effectiveness of alternative schools and address the needs for alternative school expansion.  T.C.A. § 49-6-3403(a).  

Virginia:  Virginia established a “grants program for pilot discretionary program for elementary and middle school students who are disruptive and who do not qualify for the alternative education programs.”  Va. Code Ann. § 22.1-209.1:6.  The “Academic Opportunities Pilot Program” is another Virginia grant program that allows schools to “explore innovative options and creative instructional program for the education of secondary school students with diverse educational needs,” including those “educationally at risk” and who “have been suspended, excluded, or expelled from school attendance.”  Va. Code Ann. § 22.1-209.1:8(A).  Students placed in alternative educational settings in Virginia may be there not more than one year “without an annual assessment of the placement to determine the appropriateness of transitioning the child into the school division’s regular program.”  Va. Code Ann. § 22.1-209.1:2(A).  The “Community-Based Intervention Program for Suspended and Expelled Students” is designed to provide “interim instructional programs, intervention, and supervision” for disciplined pupils, and are to “provide maximum flexibility to allow such programs to meet the unique needs of such students.”  Va. Code Ann. § 22.1-209.1:9(A).

Placing Limits on Expulsion Terms

Oklahoma:  Oklahoma school boards “shall determine the guilt or innocence of the student and the reasonableness of the term of the out-of-school suspension,” and “no out-of-school suspension shall extend beyond the current semester and the succeeding semester.”  2003 Okla. Sess. Law Serv. Ch. 182 (S.B. 452) (WEST).  
South Dakota:  South Dakota law states, “any expulsion for consumption or possession of beer or alcoholic beverages may not extend beyond ninety school days.”  SDCL § 13-32-4.

“Requires exhausting other disciplinary measures before using expulsion”

More demanding than the previous section, states marked with an “X” in this section demand that all other disciplinary measures have been attempted and have failed to produce results before any out-of-school discipline can be used.

California:  Before a school can expel a pupil not deemed to be a “continuing danger,” California requires a showing that “other means of correction are not feasible or have repeatedly failed to bring about proper conduct.”  West’s Ann.Cal.Educ.Code § 48915.  

Colorado:  Each board of education in Colorado “shall establish, as an alternative to suspension, a policy that allows the pupil to remain in school by encouraging the parent, guardian, or legal custodian…to attend class with the pupil for a period of time specified by the suspending authority.”  C.R.S.A. § 22-33-105(4).  Only after the parent fails to attend class with the student can the student be suspended.  Id.  

Utah:  For nonviolent offenses, Utah law requires that “good faith efforts shall be made to implement a remedial discipline plan that would allow the student to remain in school,” as well as “alternatives to suspension, including policies that allow a student to remain in school under an in-school suspension program.”  U.C.A. 1953 § 53A-11-906(1).   

Washington:  In Washington, before teachers may remove a disruptive student from their classroom, they must “first attempt one or more alternative forms of corrective action.”  West’s RCWA 28A.600.020(2).  

“Requires referral to alternative educational programs during suspensions and expulsions”

These states demand either that the school directly refer the expelled student to an alternative educational program or that the school authorities assist the parents in locating suitable alternative placements for their child.  Some states require providing the parent with information on area alternative educational programs, while others establish automatic referrals to alternative schools upon the order of suspension or expulsion.  This is in contrast to Michigan’s policy that “it is the responsibility of that individual and of his or her parent or legal guardian to locate a suitable alternative educational program and to enroll the individual in such a program during the expulsion.”  M.C.L.A. 380.1311(5)(c).  

Suggestions:  If Michigan chooses not to make alternative education mandatory, it could, at minimum, require school officials to make parents aware of alternative education options in the area rather than callously placing the entire burden of discovery on the student and the parent who are in a much less informed position regarding alternative schools.  The state could also establish minimum standards and criteria for alternative schools.  I found no other state that statutorily placed the burden of finding suitable alternative education specifically on the student and the parent.  The need for alternative education is all the more pressing since Michigan is one of a very small number of states that allows permanent expulsion for a single offense.  

Mandatory Referral

Arizona:  Arizona established an “alternative to suspension program” in which all students who meet the requirements of the program are transferred to another location to do academic work and community service in a “discipline intensive” environment.  A.R.S. § 15-841.  

California:  California requires “at the time an expulsion of a pupil is ordered, the governing board of the school district shall ensure that an education program is provided to the pupil who is subject to the expulsion order for the period of the expulsion.”  West’s Ann.Cal.Educ.Code § 48916.1.  California also requires “County plans for provision of educational services to expelled pupils,” which “shall enumerate existing educational alternatives for expelled pupils, identify gaps in educational services to expelled pupils, and strategies for filling those service gaps.”  West’s Ann.Cal.Educ.Code § 48926.  When a student is expelled, the governing board is required to recommend a “plan of rehabilitation” for the student during the pendency of the expulsion.  West’s Ann.Cal.Educ.Code § 48916(b).  

Connecticut:  In Connecticut, “any pupil under sixteen years of age who is expelled shall be offered an alternative educational opportunity during the period of expulsion,” and the same opportunity is offered to “any pupil expelled for the first time who is between the ages of sixteen and eighteen.”  C.G.S.A. § 10-233d(d).  

Georgia:  Georgia law states, “it is the policy of this state that it is preferable to reassign disruptive students to an alternative education program rather than suspending or expelling such students from school.”  Ga. Code Ann., § 20-2-154.1.

Hawai’i:  Hawai’i mandates that “the superintendent shall ensure that substitute educational activities or other appropriate assistance shall be provided” to the expelled student, and that when the school encounters troublesome students, “the department shall seek the active participation of other public and private agencies in providing help to these children before and after they have left school.”  HRS § 302A-1134 (emphasis added).  

Illinois:  Because “disruptive students typically derive little benefit from traditional school programs,” Illinois encourages these students to be identified and placed into “innovative academic and school-to-work programs,” giving them a “fresh start in a new educational environment.”  105 ILCS 5/13A-1(e).

Kentucky:  Kentucky mandates that “a board that has expelled a student from the student’s regular school setting shall provide or assure that educational services are provided to the student in an appropriate alternative program or setting.”  KRS § 158.150(2).  

Louisiana:  Louisiana provides that “any student suspended or expelled from school…shall remain under the supervision of the governing authority of the school system taking such action using alternative education programs.”  LSA-R.S. 17:416.2(A).  

Maryland:  While not mandatory, Maryland created a “Juvenile justice alternative education pilot program” for students “who are suspended, expelled, or identified as being candidates for suspension or expulsion.”  MD Code, Education, § 7-305.1(a).  

Nebraska:  Upon expulsion in Nebraska, administrators are directed to hold a conference with the parent to formulate an “individualized learning program to enable the student to continue academic work for credit toward graduation.”  Neb.Rev.St. § 79-266(1).  

New York:  During a pupil’s suspension in New York, “immediate steps shall be taken for his or her attendance upon instruction elsewhere or for supervision or detention of said pupil.”  McKinney’s Education Law § 3214(e).  

South Carolina:  South Carolina’s alternative school program operates as an option to suspension or expulsion.  Code 1976 § 59-63-1320(3).  

Requires Giving Parents Notice of Alternative Education Options

Colorado:  In Colorado, “upon expelling a student, the school district shall provide information to the student’s parent or guardian concerning the educational alternatives available to the student during the period of expulsion.”  C.R.S.A. §22-33-203(1) (emphasis added).  These alternatives “are designed to provide a second chance for the student to succeed in achieving an education.”  C.R.S.A. § 22-33-203(2)(b).  Emphasizing the school’s continuing obligation to the student even after expulsion, Colorado demands “if a student is expelled for the remainder of the school year and the student is not receiving educational services pursuant to this section, the school district shall contact the expelled student’s parent or guardian at least once every sixty days until the beginning of the next school year.”  C.R.S.A. § 22-33-203(3).   

Ohio:  In Ohio, the notice sent to the parent following the decision to suspend or expel must “provide the pupil and the pupil’s parent, guardian, or custodian with information about services or programs offered by public and private agencies that work toward improving those aspects of the pupil’s attitudes and behavior that contributed to the incident that gave rise to the pupil’s expulsion.”  R.C. § 3313.66(D).  

Requires Reporting on the Progress of Excluded Students

Tennessee:  Despite not providing mandatory alternative education, Tennessee requires the department of education to “track all students expelled from their home school and report on their progress, and include such information in the report required to be filed.”  T.C.A. § 49-6-4216(e).  

IV.
DISCRETION

“Allows for a case-by-case modification in mandatory one-year expulsions”

By far the most common protection, implemented by nearly all of the state legislatures, is the ability of the school superintendent or designee to modify the mandatory one-year expulsions for the possession of a firearm ordered by the Gun-Free Schools Act on a case-by-case basis.  In fact, the language of the revised Act of 1994 allows for such modification, stating that “such State law shall allow the chief administering officer of such local educational agency to modify such expulsion requirement for a student on a case-by-case basis.”  20 U.S.C. § 8921(b)(1) (emphasis added).  

Michigan has four exceptions to mandatory expulsions for weapons possession.  The student need not be expelled if they establish “in a clear and convincing manner at least one of the following…the object or instrument possessed by the pupil was not possessed by the pupil for use as a weapon…the weapon was not knowingly possessed by the pupil…the pupil did not know or have reason to know that the object or instrument possessed by the pupil constituted a dangerous weapon,” or “the weapon was possessed by the pupil at the suggestion, request, or direction of, or express permission of, school or police authorities.”  M.C.L.A. 380.1311(2).  These exceptions are limited in scope and do not give school administrators the professional discretion intended by the Gun-Free Schools Act’s “case-by-case basis” language.  If a Michigan school official wished to modify the suspension or expulsion for a reason not listed in the exceptions, the statute does not allow them to exercise such discretion.   

The Student Advocacy Center has come across a number of school officials who would consider modifying mandatory expulsions, but claim their hands are tied and they must expel permanently no matter what according to the statute.  This clearly is not the situation intended by federal legislatures, and it arguably is an inaccurate interpretation of a federal mandate.     

Suggestions:  The lack of discretion created by the Michigan statute creates more restrictive expulsion guidelines than intended, and mandated, by the Federal Gun-Free Schools Act.  Michigan should incorporate the “case-by-case” language of the Gun-Free Schools Act into the expulsion statute.  

Alaska:  An example of this language is the Alaska law that states “the administrative officer of a school district may on a case-by-case basis reduce or otherwise modify the expulsion or suspension of a student.”  AS 14.03.160.  

Colorado:  While not employing the “case-by-case” language of the federal statute, Colorado does not require mandatory expulsion for weapons possession if the student with the weapon “notifies a teacher, administrator, or other authorized person in the school district as soon as possible and delivers the dangerous weapon to the teacher, administrator, or authorized person.”  C.R.S.A. § 22-33-106(d)(III).  

District of Columbia:  The District of Columbia phrases the protection: “absent extenuating circumstances, as determined on a case-by-case basis by the Superintendent of Schools…any student who brings a weapon into a District of Columbia Public School shall be expelled for not less than one year.”  DC ST § 38-231.  

Florida:  In Florida, “district school superintendents may consider the 1-year expulsion requirement on a case-by-case basis and request the district school board to modify the requirement by assigning the student to a disciplinary program or second chance school.”  West’s F.S.A. § 1006.07(j).  

Massachusetts:  After the required expulsion hearing in Massachusetts, “a principal may, in his discretion, decide to suspend rather than expel a student who has been determined by the principal to have violated (the disciplinary code).”  M.G.L.A. 71 § 37H(c).  

Maryland:  Maryland gives the superintendent the option of recommending “a shorter period of expulsion or an alternative educational setting.”  MD Code, Education, § 7-305(e)(3).

Ohio:  Ohio mandates one-year expulsions (with case-by-case modification) for bringing a firearm onto school property, but it states that the superintendent “may expel a pupil from school for a period of one year for bringing a firearm to an interscholastic competition, an extracurricular event, or any other school program or activity that is not located in a school.”  R.C. § 3313.66(2)(b) (emphasis added).  

Following discipline for weapons possession under the Gun-Free Schools Act, Virginia school officials “may…determine, based on the facts of a particular situation, that special circumstances exist and no disciplinary action or another term of expulsion is appropriate.”  Va. Code Ann. § 22.1-277.07(A) (emphasis added).  

In deciding whether to modify the mandatory one-year expulsion, West Virginia school officials are directed to consider “the extent of the pupil’s malicious intent,” “the outcome of the pupil’s misconduct,” “the pupil’s past behavior history,” and “the likelihood of the pupil’s repeated misconduct.”  W. Va. Code, § 18A-5-1a(i).  

“Allows student to re-enroll in the state if they are expelled”

Michigan law states that, unless an expelled student enters into an alternative educational program or strict disciplinary academy expressly designed for expelled students, at the discretion of the school district operating that alternative school, “an individual expelled pursuant to [the firearm provision] is expelled from all public schools in this state and the officials of a school district shall not allow the individual to enroll in the school district unless the individual has been reinstated.”  M.C.L.A. 380.1311(3).  Other states leave this decision to the discretion of the school board where the expelled student is applying.  If a pupil wishes to petition for reinstatement, Michigan warns that “it is the responsibility of the parent or legal guardian…to prepare and submit the petition.  A school board is not required to provide any assistance in preparing the petition.”  M.C.L.A. 380.1311(5)(c).  No petitions for reinstatement are accepted before the expiration of 60 school days if the pupil is in grade 5 or below, or 150 days if the pupil is in grade 6 or above.  M.C.L.A. 380.1311(5)(a)(b).  

Suggestions:  As provided in the Gun-Free Schools Act, expulsions for weapons possession should, at the discretion of the school administrator, be for a maximum of 180 days and not permanent.  Admitting an expelled student should be left to the discretion of the petitioned local school board rather than prohibited by the state.          

Alaska:  Alaska provides that “a child who has been suspended from or denied admittance to a school for any other cause [than firearm possession]…shall be permitted to attend school when it reasonably appears that the cause [for expulsion] has been remedied.”  AS 14.30.047(b).  

Arizona:  Arizona states that “a school district may refuse to admit any pupil who has been expelled from another educational institution or who is in the process of being expelled from another educational institution,” and that the school district “may annually or upon the request of any pupil or the parent or guardian review the reason for expulsion and consider readmission.”  A.R.S. § 15-841.  

California:  California also leaves the decision to re-enroll an expelled to student to the local board, explaining that “if the governing board of a school district receives a request from an individual who has been expelled from another school district…the boards shall hold a hearing to determine whether that individual poses a continuing danger either to the pupils or employees of the school district.”  West’s Ann.Cal.Educ.Code § 48915.1(a).  If the pupil is not deemed a continuing threat, the governing board “shall permit the individual to enroll in a school in the school district during the term of the expulsion.”  West’s Ann.Cal.Educ.Code §48915.1(e).  Rather than imposing the duty of preparing a petition for readmission on the student and parent, California law states that “the governing board shall set a date, not later than the last day of the semester following the semester in which the expulsion occurred, when the pupil shall be reviewed for readmission to a school maintained by the district or to the school the pupil last attended.”  West’s Ann.Cal.Educ.Code § 48916(a).  For expulsions under the Gun-Free Schools Act, the board must set a date “one year from the date the expulsion occurred…except that the governing board may set an earlier date for readmission on a case-by-case basis.”  Id.  


Colorado:  The mandatory alternative educational services provided in Colorado “shall be designed to enable the student to return to the school in which he or she was enrolled prior to expulsion.”  C.R.S.A. § 22-33-203(2)(a).  

Florida:  In Florida, “the district school superintendent of the receiving school district may recommend to the district school board that the final order of expulsion be waived and the student be admitted to the school district.”  West’s F.S.A. § 1006.07(b)(3).  

Iowa:  Iowa demands that school authorities “shall prescribe procedures for continued school involvement with a student who is suspended or expelled for possession of a dangerous weapon…and for the reintegration of the student into the school following the suspension or expulsion.”  I.C.A. § 280.17B.  

Idaho:  Idaho allows expelled pupils to be “enrolled or readmitted to the school by the board of trustees upon such reasonable conditions as may be prescribed by the board,” and contains no mandatory number of days before the board may consider reenrolling the student.  I.C. § 33-205.  

Indiana:  Indiana limits the amount of time a student may be expelled.  “A student may not be expelled for a longer period than the remainder of the school year in which the expulsion took effect if the misconduct occurs during the first semester.”  IC 20-8.1-5.1-14(a).  “An expulsion that takes effect more than three (3) weeks before the beginning of the second semester of a school year must be reviewed before the beginning of the second semester.”  IC 20-8.1-5.1-14(b).  The same is true for an expulsion that is to continue from the summer into the first semester of the following school year.  IC 20-8.1-5.1-14(c).  

North Carolina:  In North Carolina, “if the student demonstrates to the satisfaction of the local board of education that the student’s presence in school no longer constitutes a threat to the safety of other students or employees, the board shall readmit the student to a school in that local school administrative unit on a date the board considers appropriate.”  N.C.G.S.A. § 115C-391(d).  This “date the board considers appropriate” is also not placed after any minimum number of days but is left to the discretion of the local school board.  

Pennsylvania:  Pennsylvania school districts “receiving a student who transfers from a public or private school during a period of expulsion for an act or offense involving a weapon may assign that student to an alternative assignment or provide alternative education services, provided that the assignment may not exceed the period of expulsion.”  24 P.S. § 13-1317.2(e.1).  

Vermont:  Vermont law states, “nothing in this section shall prohibit a suspended or expelled student from applying to a different Vermont public or independent school during the period of suspension or expulsion,” and that school districts are not required to refuse admittance to a suspended or expelled student.”  16 V.S.A. § 1163.  

Wisconsin:  In Wisconsin, “a school board, or an independent hearing panel or independent hearing officer…may specify one or more early reinstatement conditions in the expulsion order…if the early reinstatement conditions are related to the reasons for the pupil’s expulsion.”  W.S.A. 120.13.

West Virginia:  West Virginia leaves the decision to enroll a student who has been suspended or expelled to the school administrators in the district they are applying to enroll in.  W. Va. Code, § 18-5-15(a).  If the suspended or expelled student is denied enrollment by the county school to which they apply, they have the right to appeal the denial to the state board of education.  Id.
“Disciplinary Exceptions for Young Students”

A handful of states do not allow the most severe punishments to be meted out against children who are below a certain age, and may even provide alternative disciplinary measures for very young students.  Michigan does distinguish between students in grades 5 and below and students in grades 6 and above, but only after the initial mandatory expulsion takes place.  A student in fifth grade or below may be reinstated after 90 days, while a student in grade six or must wait 180 days.  M.C.L.A. 380.1311(5)(b).  Michigan administrators must evaluate “the age and maturity of the individual” only after the mandatory period of expulsion concludes and their parent or guardian has prepared a petition for reinstatement.  M.C.L.A. 380.1311(5)(e)(iii).        

Suggestions:  Michigan law could mandate examining “the age and maturity of the individual” before meting out an expulsion for both firearm- and non-firearm- related incidents.  Exclusion from school is particularly disruptive to the life and well being of a very young student, and therapeutic or intervention-based remedies would be much more beneficial to a highly impressionable youngster who has committed such a serious infraction at a young age.  Like some of the states listed below, Michigan could also reserve the harshest punishments, such as 180 day suspensions, to older students who are more likely to understand the implications of their actions. 


Delaware:  Despite requiring the school to report crimes to law enforcement, Delaware law states, “when a misdemeanor offense…has allegedly been committed by a child under the age of 9, the principal is not required to notify the appropriate police agency.”  14 Del.C. § 4112(b)(2).  Superintendents are required to “file the appropriate misdemeanor criminal charge or charges with a court of proper jurisdiction unless…the offender is under the age of 9.”  14 Del.C. § 4112(b)(4).   

Georgia:  While not clearly defining what is meant by the phrase, Georgia law requires that student codes of conduct be “age appropriate.”  Ga. Code Ann., § 20-2-735.   “If the student who commits an act of physical violence is in kindergarten through grade eight, then the local school board at its discretion and on the recommendation of the tribunal may permit such a student to reenroll in the regular public school program for grads nine through 12.”  Ga. Code Ann., § 20-2-751.6(c)(1).  

Kentucky:  Kentucky provides that “suspension of primary school students shall be considered only in exceptional cases where there are safety issues for the child or others.”  KRS § 158.150(7)

Nevada:  In Nevada, students in grades 1 through 6 “may be suspended from school or permanently expelled from school pursuant to [the mandatory suspension/expulsion] section only after the board of trustees of the school district has reviewed the circumstances and approved this action in accordance with the procedural policy adopted by the board for such issues.”  N.R.S. § 392.466(5) (emphasis added, compare to Michigan’s provision, supra).  

North Carolina:  When a school in North Carolina wishes to expel a student for “a clear threat to the safety of other students or employees,” the student must be at least 14 years old.  N.C.G.S.A. § 115C-391(d).  A student must be “at least 13” years old to be expelled for physically assaulting or seriously injuring a teacher.  N.C.G.S.A. § 115C-391(d2).  

Ohio:  Ohio limits permanent exclusion from school to students 16 and older.  R.C. § 3313.66(1).  

Oregon:  Oregon requires that “the age of a student and the past pattern of behavior of a student shall be considered prior to a suspension or expulsion of a student.”  O.R.S. § 339.250(3) (emphasis added, compare to Michigan’s provision, supra).  

V.
INCENTIVES/PREVENTION

“Withholds school foundation grant if the school fails to accurately report expulsion data”


The Gun-Free Schools Act requires each state to “report the [expulsion] information described in subsection (c) of this section to the [Secretary of Education] on an annual basis.”  20 U.S.C. § 8921(e).  Many states, Michigan included, have had difficulty gathering accurate expulsion data from school districts.  As a result, groups such as the Student Advocacy Center have sent out Freedom of Information Act (FOIA) requests to specific school districts in an attempt to gather information that should have been reported to the state.  Many school districts responded to the Student Advocacy Center’s FOIA requests with stonewalling, vague and nonexistent responses, and large data collection fees.  


There currently is an incentive for schools not to report their expulsion data, particularly schools that expel for questionable offenses.  If a school fails to report, there is no sanction other than being harassed by vigilant non-profit organizations.  If a school does report, they set themselves up for public and government scrutiny, and may be penalized for violations of the law if they exist, as well as being identified and penalized under the No Child Left Behind Act.  As a result, we are most likely to hear from compliant and reasonable school districts and least likely to hear from school districts that make unjust use of expulsions.  

Suggestions:  California law requires reporting on the number of students suspended and expelled, what type of referral was made for these disciplined students, and the disposition of the student at the end of the expulsion.  West’s Ann.Cal.Educ.Code § 48916.1(e)(1).  “When a school district does not report outcome data as required by this subdivision, the Superintendent of Public Instruction may not apportion any further money to the school district…until the school district is in compliance with the provisions of this subdivision.”  West’s Ann.Cal.Educ.Code § 48916.1(e)(2).  Withholding a school’s foundation grant until it files the mandated reports provides an obvious incentive to give the information to state officials, as well as ensuring that the school will take steps to see that its expulsion procedures are just and equitable.  


Colorado allows a state board to withhold a school district’s share of state funds if the district is in “willful noncompliance” with the reporting requirements on school discipline data.  C.R.S.A. § 22-32-109.1(10).  

“Gives incentives or creates programs to prevent ‘at-risk’ youth from being expelled”

A number of states have statutorily recognized the problem of so-called “at-risk” youth, or youth who are likely to have disciplinary problems, drop out of school, or be suspended and expelled.  These states create various incentives through grants or mandatory programs to identify and address the needs of these students at risk.  The goals of Michigan’s “All Students Achieve Program (ASAP)” are “improving parenting skills, improving school readiness, reducing the number of pupils retained in grade, and reducing the number of pupils requiring special education services.”  M.C.L.A. 388.1632a(1).  The statute governing this program makes no mention of “at-risk” dropout prevention.  Michigan does have a program that provides additional funding to schools with large numbers of “at-risk” students, yet the determination of which students qualify as “at-risk” is based solely on their eligibility for free lunches and not any evidence of academic or behavioral struggle.  M.C.L.A. 388.1631a(1).   

Suggestions:  Michigan could include dropout prevention in the goals of the ASAP program, and it could incorporate previous problems with behavior and academics into the definition of an “at-risk” student.  As it stands, Michigan’s law takes the inaccurate and patronizing position that all low-income children are “at-risk” and that all “at-risk” students are low-income children.  The state could also provide incentives for groups and individuals, both from the school and the community, to examine programs and intervention methods that may help reduce behavioral problems before they reach the disciplinary level.  Examples of such programs are listed below.       

Arkansas:  Arkansas law requires that school discipline codes “include prevention, intervention, and conflict resolution provisions,” A.C.A. § 6-18-502, and that “those at risk of not satisfactorily completing a high school education” be identified as eligible for alternative education services.  A.C.A. § 6-18-503.  

Colorado:  In Colorado, “each school district shall adopt policies to identify students who are at risk of suspension or expulsion from school” and create “a plan to provide the necessary support services to help them avoid expulsion.”  C.R.S.A. §22-33-202(1).  Colorado defines an “At-risk student” in terms of discipline as “a student who is in the sixth, seventh, eight, or ninth grade, who is under seventeen years of age, and who has been the subject of at least one suspension in the past year.”  C.R.S.A. § 22-38-103(1).  As an incentive for creating these plans, the law states “any school district that provides educational services to students who are at risk of suspension or expulsion may apply for moneys through the expelled and at-risk student services grant program.”  C.R.S.A. § 22-33-202(2).  In order to implement these plans, “the school district shall work with the student’s parent or guardian in providing said services and may provide said services through agreements with appropriate local governmental agencies, appropriate state agencies, community-based organizations, and institutions of higher education.”  C.R.S.A. § 22-33-202(1).  The “expelled and at-risk student services grant program” is codified in C.R.S.A. § 22-33-205.  

Students are “at-risk” of dropping out of high school due to their “socioeconomic background, lack of adult support, language barriers, or other identified indicators that cause students to drop out of school.”  C.R.S.A. § 25-20.5-204(3)(a).  The Colorado legislature discovered that the dropout rate of minority students was much greater for minority students than for non-minorities, and that relatively more dropouts were unemployed than non-dropouts.  C.R.S.A. § 25-20.5-204(2).  The state established a dropout prevention program employing “an appropriate combination of academic and extracurricular activities” to improve education and provide services to at-risk students and their families.  C.R.S.A. § 25-20.5-204(4).      

District of Columbia:  The District of Columbia created a “Truancy and Dropout Prevention Program” that “should be implemented on a full-time basis, work with local schools and parents, and provide resources that will help reduce absences and unexcused absences, and reduce dropout and increase retention rates.”  DC ST § 38-252(a).  

Delaware:  Delaware’s alternative educational services are available not only to students who have already been expelled, but also students who “may be subject to expulsion and others who have serious violations of the local school district discipline code.”  14 Del.C. § 1604.  Iowa has a nearly identical provision.  I.C.A. § 280.19A.  

Florida:  Florida’s “Dropout prevention and academic intervention” programs are designed to “employ alternative teaching methodologies, curricula, learning activities, and diagnostic and assessment procedures in order to meet the needs, interest, abilities, and talents of eligible students.”  West’s F.S.A. § 1003.53(1)(a).  Eligibility for these programs includes low academic achievement, tardiness or absenteeism, a history of disruptive behavior, or “committing an offense that warrants out-of-school suspension or expulsion from school.”  West’s F.S.A. § 1003.53(1)(c).  The programs should be designed to “eliminate patterns of excessive absenteeism or habitual truancy,” and “shall emphasize academic performance and may provide specific instruction in the areas of career education, pre-employment training, and behavioral management.”  West’s F.S.A. § 1003.53(2)(a).  Teachers assigned to these programs must “possess the affective, pedagogical, and content-related skills necessary to meet the needs of these students.”  West’s F.S.A. § 1003.53(4). 

Illinois:  Illinois operates “in-school tutoring and mentoring programs, in-school suspension programs,” and others to assist students at risk of dropping out of school or who have already dropped out of school.  105 ILCS 5/13B-20.5.  

Kentucky:  Kentucky schools get increases in their base funding level based on the number of at-risk students in the district.  KRS § 157.360(2)(a).  “Funds generated under this paragraph may be used to pay for: Alternative programs for students who are at risk f dropping out of school before achieving a diploma.”  Id.  Kentucky also provides funding to “provide peer training, consultation, technical assistance, and materials to personnel from local school districts and other agencies operating programs for disabled and at-risk preschool children.”  KRS § 157.318(1).

Maine:  Maine’s “Dropout prevention committee” is directed to “study the problem of dropouts, habitual truancy and the need for alternative programs,” “submit a plan of action to the school board,” educate teachers and administrators about the dropout problem, use human services programs to help dropouts, and consider “the school administrative unit’s policies on suspension, expulsion and other disciplinary measures” when addressing the causes of truancy.  20-A M.R.S.A. § 5103.  

Mississippi:  Mississippi’s “Support Our Students (S.O.S.)” program provides grants to “neighborhood- and community-based organizations…that provide high quality after-school mentoring activities for school-aged children and provide for comprehensive, collaborative delivery of mentoring services.”  Miss. Code Ann. § 37-3-85(2).  Goals of the program include attempting to “reduce juvenile crime,” “provide positive adult role models,” and “reduce the number of students who are unsupervised after school.”  Miss. Code Ann. § 37-3-85(3).  “In reviewing grant applications, the State Superintendent of Education shall consider the prevalence of under-served students and families in low-income neighborhoods and in isolated rural areas in the area for which the grant is requested, the severity of the local problems with regard to children at risk of school failure and with regard to school discipline…and the likelihood that the locally designed plan will deal with the problems successfully.”  Miss. Code Ann. § 37-3-85(8).  The program was inspired by legislative findings that “students who are serious behavior problems in school are at risk of becoming juvenile and adult offenders,” “growing numbers of children live in conditions that place them at risk of school failure,” and “differing local needs and local resources necessitate the development of locally generated, community-based plans that coordinate and leverage existing resources, not the imposition of uniform and inflexible state mandated plans.”  Miss. Code Ann., § 37-3-85(1).  

Nevada:  Nevada requires that “the state board in cooperation with the board of trustees of the various county school districts shall develop for pupils in the first through eighth grades…Programs designed to reduce the number of pupils who drop out of school and…Programs for the prevention of the abuse of alcohol and controlled substances.”  N.R.S. § 388.532(1).  Nevada’s alternative school program is designed for students who are “pregnant…chronically ill or self-supporting…chronically absent” or “require instruction on a more personal basis than that regularly in high school.”  N.R.S. § 388.537(1).  In contrast to the discipline-oriented nature of alternative schools in other states, Nevada’s alternative programs are encouraged to employ “a shorter school day,” “an opportunity for pupils to attend classes of instruction during any part of the calendar year,” “a comprehensive curriculum that includes elective classes of instruction and occupational education,” “an opportunity for pupils to obtain academic credit through experience gained at work or while engaged in other activities,” “the provision of child care for the children of pupils,” “transportation of pupils to and from classes of instruction,” and “temporary placement of pupils for independent study.”  N.R.S. § 388.537(2).  

New Jersey:  New Jersey’s legislature found that “the increase in single-parent households and two-career families has resulted in a growing number of young children who are unsupervised from the time school ends until a parent returns from work,” and “unsupervised children are more likely to engage in drug abuse, alcohol abuse, or other delinquent behavior.”  N.J.S.A. 30:5B-26.  The legislature provides funding for after-school day care centers to address these issues.  Id.  

Oklahoma:  Every school district in Oklahoma is directed to “identify those students in grades six through twelve who are most at risk of not completing a high school education,” and then “develop and submit to the State Department of Education a proposed plan approved by the district board of education, for meeting the needs of the students at risk of not completing a high school education.”  70 Okl.St.Ann. § 1210.566(A)(B).  

Oregon:  Oregon’s Center for School Safety offers “intervention services,” encompassing “any preventative, developmental, corrective or supportive service or treatment provided to a student who is at risk of school failure, is at risk of participation in violent behavior or juvenile crime or has been expelled from the school district.”  O.R.S. § 339.331(2)(a).  

Vermont:  Each school district in Vermont must “adopt and implement a comprehensive plan for responding to student misbehavior” that is to include “the school’s approach to classroom management and response to disruptive behavior,” “information and training to students in methods of conflict resolution, peer mediation and anger management,” and “working with parents to improve student behavior.”  16 V.S.A. § 1161a.  

Wisconsin:  Wisconsin mandates “every school board shall identify the children at risk who are enrolled in the school district and annually by August 15 develop a plan describing how the school board will meet their needs.”  W.S.A. 118.153(2)(a).  “If in the previous school year a school district had 30 or more dropouts or a dropout rate exceeding 5% of its total high school enrollment, the school board may apply to the state superintendent for aid under this section.”  W.S.A. 118.153(2)(b).  

West Virginia:  West Virginia’s legislature found that “because of the growing number of children and families who are homeless in West Virginia there is a need to ensure that all homeless children receive a proper education,” including programs that “shall include, but not be limited to, incorporating the ideas of academic achievement, career exploration, self-esteem enhancement, behavior modification and other programs relating to student development.”  W. Va. Code, § 18-8A-1(a).  The legislature also directs boards of education to “conduct a comprehensive study of staff fluctuations in schools with a high percentage of at-risk students,” and to “prepare a written report detailing the findings, conclusions, and recommendations generated by the study to be presented to the legislative oversight commission.”  W. Va. Code, § 18-2-18.  
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